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Chairs Jehlen and Brodeur, Vice Chairs Lewis and Hay, and members of the Joint Committee on Labor
and Workforce Development:

My name is Jeremy Thompson. I'm a Senior Policy Analyst with the Massachusetts Budget and Policy
Center. MassBudget is an independent, non-partisan research nonprofit focusing on policy solutions
that improve the lives of low- and middle-income people in Massachusetts.

Our Commonwealth has been leading the nation in advancing workers’ rights recently. Whether at the
ballot box or in the Legislature, the passage of laws guaranteeing earned sick time, paid family and
medical leave, protections during pregnancy, gender pay equity, banning the enforcement of non-
compete agreements, and of course a $15 minimum wage have put our Commonwealth at the front of
the pack when it comes to justice for workers —especially low-wage workers.

Wage and hour laws sit atop a three-legged stool. One, workers need environments where they feel
empowered to bring complaints of violations to enforcement agencies. Two, enforcement agencies
must have the resources they need to respond to these complaints. Three, employers must feel
compelled to comply with the laws.

Each leg is shaky at the moment. S.1066/H.1610 could help brace them.
Workers need to know their rights under wage and hour laws

Enforcement of wage and hour laws depends on workers bringing complaints. For this complaint-
based approach to succeed, workers need to know when something is a violation. And to know if
something is a violation, they have to be aware of the relevant laws, regulations, and reporting
procedures —including protections against retaliation from the boss for speaking up.

How aware are workers of these rights? The experience of New York City may be instructive. As in
Massachusetts, workers in New York City have recently gained significant new or improved workplace
protections, including an expansion of paid sick days, paid family and medical leave, and a $15
minimum wage.

But a survey conducted in the summer of 2017 found that:

e 55 percent of low-income New York City workers had heard little or nothing about paid sick
days, which passed in 2014.1

e 33 percent of low-income hourly workers had heard little or nothing about the New York City
minimum wage going to $15.2
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A survey of hotel cleaners in Las Vegas found that nearly a quarter of those experiencing work-related
pain said they didn’t know they should tell their boss.3 A recent study of janitors in Minneapolis found
a majority didn’t even know what workers’ compensation was.*

Here in Massachusetts, the Attorney General’s Fair Labor Division does considerable outreach to make
sure workers know their rights, from on-site investigations at businesses to free wage theft clinics in
Boston, New Bedford and Springfield to making wage and hour posters available for workplaces in
multiple languages.5 But New York City has made similar efforts, and too many low-wage workers are
still unaware of their rights.

Fair Labor Division Funding

The Attorney General’s Fair Labor Division (FLD) is a pivotal agent in addressing workplace
violations. Like so many parts of state government, FLD has been forced to try and “do more with less”
ever since the Legislature approved substantial income tax cuts favoring the highest-income earners
around 2000. These cuts now cost the state $4 billion in revenue per year.¢

FLD has its own line item in the state budget. Because FLD enforces the state’s wage and hour laws its
funding needs to keep up with job growth. But from Fiscal Year (FY) 2001 through the current FY 2019
budget, FLD funding per worker has dropped over 24 percent, adjusted for inflation. Even under the FY
2020 proposed budget recently adopted by the House, per-worker funding would still be down about
seven percent from FY 2001.7

Forced Arbitration

In the past, employers knew they could end up in court for violating wage and hour laws because
systemic violations might have resulted in class action suits against the employer on behalf of large
groups of workers. Nowadays, however, because 54 percent of non-union private-sector employers
require their workers, as a condition of employment, to agree to settle disputes via private arbitration
rather than through the courts, many employees are unable to bring class action suits.® The practice of
forced arbitration has spread immensely in the past three decades: in the 1990s, less than 10 percent of
workplaces imposed this constraint on their employees’ rights.?

Evidence shows that workers fare much worse in arbitration than in federal or state court.1® Research
has also shown that more than 98 percent of workers subject to forced arbitration agreements never
bother bringing their claims in the first place —claims they might have litigated if not for the presence
of an arbitration requirement.!!

On May 21, 2018, the U.S. Supreme Court ruled in a case called Epic Systems that employers are allowed
to require workers to sign arbitration agreements and waive their right to class actions as a condition of
employment.12 The result of this ruling may impact the Commonwealth’s progress on workers’ rights
to date, and create additional challenges for workers who want to bring complaints of violations.

Whistleblower Enforcement

What can we do to brace this three-legged stool? S.1066/H.1610 offer one solution. In addition to
holding lead employers accountable for the misdeeds of their subcontractors, the bills offer an
innovative tool for enforcing wage and hour laws: whistleblower enforcement.
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Under whistleblower enforcement, workers could sue their employers on behalf of the
Commonwealth, and on behalf of other workers - even if they have been forced to sign arbitration
agreements for their jobs. The Attorney General would retain the discretion to investigate complaints,
and the responsibility for ensuring the quality of whistleblower enforcement actions.

If the whistleblower wins in court, most of the resulting penalties would go to the Attorney General’s
Office (AGO); a portion would go to the workers. Importantly, one-quarter of the AGO’s share would
be set aside in a fund that supports community-based non-profits doing training, outreach, and
technical assistance on workplace rights.

Whistleblower enforcement offers an innovative approach to stabilizing the three-legged stool holding
up wage and hour laws. It maintains workers” ability to hold employers accountable in court; it
provides the Attorney General’s Office with much-needed funding; and it creates a permanent
infrastructure for grassroots education and enforcement of workplace rights.

Thank you for considering my testimony.

Jeremy B. Thompson

Senior Policy Analyst

Massachusetts Budget and Policy Center
15 Court Square, Suite 700

Boston, MA 02108
ithompson@massbudget.org
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